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PARLIAMENTARY COMMISSIONER AMENDMENT BILL 2009 

Second Reading 
Resumed from 7 May. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.03 pm]: Mr President, I must do 
what I failed to do when I asked my first question without notice in question time today and congratulate you on 
your election as President. 

One of the most important outcomes from the Gordon inquiry in 2002, which was established by former Premier 
Gallop to inquire into the responses by government agencies to family and domestic violence and child abuse in 
Aboriginal communities, was a recommendation to establish an oversight body in the form of the Child Death 
Review Committee. The intention at that time arising out of the Gordon inquiry was that the CDRC would run a 
quality assurance ruler over the actions of the then Department for Community Development in respect of the 
death of any child known to the department and would provide reports to the department and to the minister, and 
ultimately an annual report to the Parliament.  

The Child Death Review Committee was established in 2003 under the provisions of the then act for the 
establishment of advisory bodies, and under an order by the Governor that provided that the CDRC would assist 
the Director General of the Department for Community Development, and the department itself, in respect to the 
quality of the services delivered to vulnerable children and their families; and add to accountability by 
examining the circumstances of the case management and the contacts between the child and the department, and 
the child’s family and the department, in cases in which a child known to the department had died. The Child 
Death Review Committee would receive a case for examination, on referral from the department, if, within the 
two years preceding the child’s death, any of the following circumstances had occurred: the child had been the 
subject of an investigation of maltreatment or of a concern-for-child report; the child’s family had had contact 
with the department and a pattern had emerged; the child had been in the care of the department; or a request for 
departmental assistance in respect of placement of that child had been made.  

The purpose of this bill is to amend the Parliamentary Commissioner Act 1971 to transfer to the Parliamentary 
Commissioner the functions of the CDRC. The opposition supports the bill. However, I want to talk a bit about 
the circumstances that have led to the bill that is now before the house. In conducting its work the Child Death 
Review Committee would receive from the department an outline of the overview of the circumstances leading 
to the death of the child, including information from the coroner if that was available. The committee would then 
review the policies, practices and procedures that were applied in respect of the contact with that child or family 
and whether or not there was a discrepancy between the policies and procedures in place and the evidence that 
was provided of the circumstances of the child’s death. The report was done by examining the paper trail, as it 
were, of the case files. Although the CDRC did have the capacity to seek additional information from others who 
might be able to assist it, the question of whether or not it could interview staff of the department did remain an 
unresolved matter between the department in its various guises and the CDRC itself. It is important to know that 
the role of the CDRC, and indeed the role of this particular function of the parliamentary commissioner if this 
bill is successful, was not about making findings or determinations in respect of who was responsible in the 
department, or indeed whether anyone was responsible in the department, for the death of the child. That role 
was then, and will remain under this bill if it becomes an act, the role of the Western Australia Police and, as 
appropriate, the role of the State Coroner. This process was put in place for quality assurance, as it were, or 
continuous improvement, whichever language members wish to use to describe the process of ensuring that 
organisations learn from things that go wrong. 

The CDRC would provide a report to the department. The department then had the opportunity to comment on 
any recommendation for the practice that was applied, and provide a formal response. The whole lot—that is the 
CDRC’s report, the department’s response to the report and the CDRC’s response to the department’s 
response—was then provided to the minister. I have to say that of the many unpleasant files that I was required 
to read and be familiar with while I was Minister for Child Protection, the files from the Child Death Review 
Committee meant that I read some of the most unpleasant facts. The circumstances that I am familiar with from 
the time when I was minister range from the death of a teenager who was known to the department and who died 
in a car accident. I am not belittling the death or the tragic circumstances of that loss of life at all, but it ranged 
from that level of systemic failure—in that case it was a car accident that had nothing to do with the systems of 
the Department for Child Protection—to children who died as a consequence of ongoing neglect and abuse and, 
in some cases, the system’s failure to adequately intervene in those circumstances. Many of them remain in my 
mind. I was made a minister in March 2007. One of the first reports I received was in April 2007. It went to the 
circumstances of the death in 2005 of Andrew Anstey, who was a 13-year-old boy who ran away from home. To 
some extent the circumstances that led him to run away from home were not unusual at all for a 13-year-old boy. 
His foster parents had prevented him from attending a function that he wanted to attend. He was struggling with 
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some issues about boundaries with his foster parents. He also came to those ordinary teenage struggles with a 
very sad and sorry history of the circumstances that led him to be in foster care in the first place. Members might 
recall that Andrew Anstey’s death got media attention at the time because he ran away from home, he was a 
diabetic and three days later his body was found in a ditch in Pinjarra. It was a terrible, terrible death and it 
attracted lots of media attention.  

My point is that a range of circumstances were presented that the Child Death Review Committee had to make 
comment on. The CDRC reports went to improvements in child protection practice, documentation and whether 
there was adequate interagency collaboration. However, the interesting point to make is that the only power that 
the CDRC had to communicate with agencies was with one agency—that is, the then Department for 
Community Development, which included child protection. I note that if the bill before us tonight is successful, 
it will give us the opportunity to ensure that the Parliamentary Commissioner for Administrative Investigations’ 
office has the power to get information and to make recommendations about the range of agencies that might in 
fact be, and inevitably are, involved in the lives of children whose circumstances bring them before that 
committee. The reports also went to the complexity of the circumstances of those children’s lives. It is fair to 
say, I think, that there was and probably remains a degree of tension marking the relationship between the 
practitioners in the department and the CDRC. From time to time, the reports were marked by frustration on the 
part of the CDRC as to whether its recommendations had been acted on, and by defensiveness on the part of the 
department and whether it felt that the CDRC was giving it time to make the changes required.  

In 2006 the Child Death Review Committee expressed some concern about the level of resources it had to do its 
job and that as it was, if we like, a paper-based review committee it had been unable to interview staff and that it 
could not, as I indicated, look at the actions of any agency other than the then Department for Community 
Development. The Carpenter government then undertook the Ford review, conducted by Prudence Ford, which 
was the most comprehensive examination of child protection in Western Australia. It really was a warts-and-all 
look at child protection, and that review was conducted throughout 2006. Included in the report were 
recommendations about how to ensure a whole-of-government approach to child protection. Consistent with that, 
two of its recommendations, recommendations 31 and 32, adopted the views of the CDRC that the committee 
and its resources ought to be transferred to the Ombudsman’s office for the investigative and jurisdiction powers 
that it held over a range of government agencies and, indeed, that it was seen to be independent. The Carpenter 
government accepted all but one of the Ford review’s recommendations. The one Ford recommendation that the 
government did not accept was that the government not adopt mandatory reporting. Of course, the government 
went on to adopt mandatory reporting of child sexual abuse. Therefore, the previous government in fact set up 
the process and the previous cabinet approved the drafting instructions that ultimately led in part to this bill that 
is before the house tonight. Also, as part of the implementation of the Ford recommendations, the department 
established a project management approach to the respective recommendations of not only the Ford report, but 
also a range of other reports that had been conducted into various aspects of the department’s work and various 
aspects of child protection in Western Australia, including those recommendations from a series of Child Death 
Review Committee reports since its inception. Project 13 of those reform projects was about ensuring that all the 
internal systems and protocols were in place within the department to give effect to the transition from the 
CDRC being a committee serviced, if we like, by the department to having its functions transferred to the 
Ombudsman’s office. Indeed, one of the thematic approaches, if we like, to the implementation of all the Ford 
review recommendations and all the reform projects was ensuring that the CDRC recommendations were built in 
to a new way of delivering child protection that began under the Carpenter government. In a perfect world, 
following the injection in my time of $500 million of new money into the child protection system; the funding of 
500 new child protection workers; a new leadership team at the top of the Department for Child Protection under 
the director general, Terry Murphy; the implementation of the reform process; and a shift in the culture of the 
department, we might hope that the need to transfer these functions might diminish, but unfortunately that is not 
the case. The number of children in care, which is now over 3 000, continues to grow. The complexity of the 
family dysfunction that is leading them to come into care is continuing to increase. 

A robust child protection system requires more than just financial and human resources, although they are 
essential elements. It also requires ongoing vigilance, and a whole-of-government approach. It requires more 
than just one minister to be committed to ensuring that not just one agency assumes responsibility for child 
protection. This, too, was an ongoing point of tension between the CDRC and the department, and was noted in 
various reports and in annual reports to the Parliament. The most recent annual report from the CDRC, in 
2007-08, stated that it remained the case that the biggest risks for children are to be known to the Department for 
Child Protection, to be Aboriginal, and to be living in the north of Western Australia. 

I know that the new government is committed to expanding mandatory reporting to include reportable matters 
other than sexual abuse. I want to issue a word of caution, because that commitment remains in place despite the 
most recent Australian example, which is in New South Wales, where Justice Wood recently completed a royal 
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commission into the child protection system. New South Wales had an expanded mandatory reporting system in 
place for many years. Justice Wood’s report, which was released earlier this year, found problems with the wide-
ranging mandatory reporting system for child abuse. The central phone service that took the calls was 
overwhelmed, receiving a call about every two minutes. Every two minutes, someone was calling the New South 
Wales child protection system to report a form of abuse against a child. That is an extraordinary number of calls 
to receive. Justice Wood also found that only 13 per cent of all calls that were made were responded to by 
someone from the department actually sighting the child or the family. About 30 per cent of the reports did not 
warrant any statutory intervention at all; that is, resources were spent investigating reports that turned out not to 
warrant any statutory investigation at all. In any system, whether it be the New South Wales model or the 
Western Australian system, there will be some reports that are found not to warrant statutory action, but for that 
number to be as high as 30 per cent, given that a call is being received every two minutes, gives some indication 
of the level of resources spent following up reports that did not result in any action having to be taken. 

Justice Wood’s report also found three key barriers to improving the child protection system in New South 
Wales. The first was the continuing increase in the number of reports of risk of harm to children. That increase is 
also occurring in Western Australia. Secondly, other agencies within the New South Wales public sector were 
assuming that the child protection agency, the Department of Community Services, was the only agency with 
responsibility for child protection. There is certainly a view amongst Western Australian agencies that the buck 
stops completely with the Department for Child Protection. The biggest challenge for any government continues 
to be getting agencies to work together and to get rid of the silo approach to the delivery of services. 

Justice Wood’s third finding is one that is quite telling for Western Australia. The third barrier to the 
improvement of the child protection system in New South Wales was the imposition by the state government on 
all departments of a productivity savings requirement. In Western Australia, government departments find 
themselves in the situation of having a three per cent efficiency dividend requirement imposed on them. In 
Western Australia this year, there was a 10 per cent increase in the number of children going into care. That is on 
top of significant increases over the past 10 years. There has also been an increase in the proportion of 
Indigenous children going into care, from 41 per cent to 44 per cent. The level of disadvantage in the Indigenous 
communities in the north of the state continues. Productivity savings are distracting departments from service 
delivery to looking for ways to cut back their budgets, whether by cutting financial assistance to people seeking 
money to pay for funerals, or by cutting funding to non-government organisations. The Western Australian 
government says that it remains committed to the expansion of mandatory reporting. The elements marked by 
the Child Death Review Committee as the biggest risk indicators for children remain prominent in Western 
Australia. These are: an increasing number of children known to the department; an increasing number of 
Indigenous children known to the department; and an increasing number of Indigenous children known to the 
department and living in the north west of Western Australia. The markers identified by Justice Woods are also, 
unfortunately, prominent in Western Australia. 

We find ourselves in a situation in which we unfortunately cannot say that we do not need a transfer of function 
to the office of the Ombudsman. We cannot draw the conclusion that demand for an oversight body that looks 
into the deaths of children known to government agencies will diminish anytime soon; in fact, the opposite is 
probably true. If the state government is going to proceed with the expansion of mandatory reporting, it had 
better make a serious commitment to additional resources, and to changing a culture in which all other 
government agencies assume that the Department for Child Protection is the only agency required to act in the 
area of child protection. The extent of the powers that this legislation will provide to the office of the 
Ombudsman to give it the capacity to look at the actions of all agencies is very important, and it is not to be 
underestimated. It will, over time, be an important tool for doing something about the attitude prevalent in many 
government agencies that the Department for Child Protection is the only government agency responsible for the 
area of child protection.  

The bill provides a number of important things. In the most simple and superficial terms, it transfers jurisdiction; 
it gives the office of the Ombudsman jurisdiction to review certain child deaths. It also sets out the criteria for 
investigable child deaths that the office of the Ombudsman will have jurisdiction to investigate, including 
departmental contact with the child or the child’s family over the two years prior to the child’s death. The 
legislation will ensure that individual child deaths can be further investigated in appropriate cases, and will allow 
the parliamentary commissioner’s office to make recommendations to any department or authority relating to 
policies and practices that go towards ensuring the prevention of further deaths of children in such 
circumstances. 

With those comments, I am pleased to indicate the opposition’s support for the bill. I have not seen the 
supplementary notice paper, but I understand that the government will move an amendment to ensure the role of 
the Commissioner for Children and Young People in schedule 1 of the bill. That corrects a deficiency by way of 
oversight.  
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Some questions that remain to be asked, so that we have the answers on the record, go to sufficient resources to 
ensure that the Ombudsman’s office is able to carry out the work that he needs to do. Other questions that remain 
to be asked go to information sharing and the role of those people who may be contracted to do particular work 
around investigations of particular groups of children. These are questions that we can ask in committee, and I 
am happy to do that then.  

It is an unfortunate situation that requires us, as a community, to put this legislation in place. Nevertheless, it 
remains necessary and, in fact, the need for it will grow. I hope that the transfer of the function goes some way to 
eliminating the tensions that occurred between the Child Death Review Committee and the department. To a 
certain extent those tensions had to exist because it is one body investigating the practices of another and, human 
beings being human beings, we can expect the body being investigated to be a bit defensive. If we do not adopt 
the attitude that there are serious things to be learnt from the death of a child, particularly the death of a child 
who is in the care of the government, it is a very sad state of affairs. With those comments I am happy to indicate 
the opposition’s support for the bill and I look forward to asking some questions in the committee stage.  

HON GIZ WATSON (North Metropolitan) [8.27 pm]: I will speak to the Parliamentary Commissioner 
Amendment Bill 2009 on behalf of the Greens (WA). The purpose of this bill is to give the Parliamentary 
Commissioner for Administrative Investigations, otherwise known as the Ombudsman, the jurisdiction to 
undertake child death review functions. As the previous speaker said, the bill follows the recommendations made 
by Prudence Ford in her report on a review of the then Department for Community Development. The bill will 
allow the Ombudsman to use contractors who are not public servants to assist in investigations. The bill proposes 
to amend the Children and Community Services Act 2004 to achieve that.  

The Greens are happy to support this bill, but I will comment on it further and advise members that we propose a 
couple of amendments in addition to the amendment that we understand the government will move to schedule 
1. First I will comment on the use of contractors for investigative purposes. We generally take a cautious view of 
the contracting out of government services and functions. I remind the house of some of the problems that can 
arise from the privatisation of certain functions that, historically, have been functions of the public service; for 
example, the privatisation of prisoner transport is a most recent matter that has been in the public view. I am not 
suggesting that anybody employed by the Ombudsman will not be seeking to do other than their best work.  

I appreciate the briefing we had this morning in which we were given an explanation of the kind of expertise that 
would be expected of the persons who it is envisaged would be employed in this way. Nevertheless, our 
concerns relate particularly to the provisions of the Public Sector Management Act 1994, which, as we 
understand, would not apply to those people employed in that way.  

It is also important that the house understands that the amendment proposed by this bill not only deals with 
contractors who can be brought in to carry out investigations into children’s deaths, but also applies across the 
board. The bill is not specific in its focus on this amendment, which, of course, we support.  

In 1998 the commonwealth Administration Review Council delivered a report to the Attorney General entitled 
“The Contracting Out of Government Services”. I quote from that report — 

The Council considers that the contracting out of government services should not result in a loss or 
diminution of government accountability or the ability of members of the public to seek redress where 
they have been affected by the actions of a contractor delivering a government service. 

The Ombudsman has wide-ranging powers. In section 20 of the Parliamentary Commissioner Act 1971, the 
Ombudsman has the powers of a royal commission and can compel people to give evidence under oath. This is a 
particularly significant function. I raise the concerns of the Greens (WA) that the functions that compel people to 
provide information, for example, are some of the most powerful functions that the Parliament confers on public 
servants. I have residual concerns about delegating these sorts of powers and basically to contract them out. I do 
not know whether the supplementary notice paper has been circulated yet, but one of the amendments I wish to 
move relates to that concern. We want to limit the delegated powers to prevent delegation of the exceptional 
powers that are available to the Ombudsman. We believe those powers should reside directly with those 
employed as public servants. I therefore foreshadow that amendment, which states that a delegation may not be 
made to persons engaged under proposed new section 9(2B) of the bill. The amendment, if passed, will still 
allow contractors to assist in the training of staff, for example, but will prevent the role of the commissioner, 
particularly the powerful functions of the commissioner, from being undertaken by contractors. Security and 
investigations have attracted the interests of big business and we would not want any profit to be made from 
contractors performing the functions and powers that we normally associate with royal commissions. 

Clause 7 of the bill will insert new division 3A into the Parliamentary Commissioner Act and will provide for the 
Ombudsman to look into investigable deaths of children. The definition of “investigable death” is quite wide and 
is dealt with in clause 7. Proposed new section 19A(3), which is what clause 7 deals with, includes the sudden 
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death not only of a child in the CEO’s care, but also of any child when the Department for Child Protection or its 
predecessor, the Department for Community Development, was involved in or contacted about any concern 
within two years prior to the child’s death. I ask whether the Ombudsman is in fact the best agency to do this 
work given the relationship between the Western Australian Ombudsman and the Western Australian 
Commissioner for Children and Young People. It is interesting to note that not all states in Australia have taken a 
uniform approach here. In other Australian jurisdictions the investigation of a child death is a central matter for 
the children’s commissioner. I will quote from the website of the Queensland children’s commissioner, who 
instigated an Australian and New Zealand-wide network into child deaths. Under the subheading “Australian and 
New Zealand Child Death Review Team”, it states — 

The Commissioner has been elected as the new Chair of the Australian and New Zealand Child Death 
Review Team … 

The acronym is ANZCDRT. It continues — 

The ANZCDRT is a group of representatives from child death review teams across Australia and New 
Zealand. The aim of the group is to prevent or reduce child deaths by sharing information on issues in 
the review and reporting of child deaths, and to work collaboratively towards achieving nationally 
consistent data sets.  

As Chair of the ANZCDRT, the Commissioner will focus on improving the consistency of coding 
methodologies used for reporting on all child deaths. This information will be invaluable in gaining an 
understanding of the causes of death and therefore in the development of child death prevention 
strategies. 

The Commissioner would like to thank her fellow members for their vote of confidence by electing her 
to this position. In addition, the Commissioner would like to reaffirm her commitment to working 
collaboratively with agencies and stakeholders to reduce or, where possible, remove risk factors 
associated with child deaths throughout Australia and New Zealand. 

The Commissioner also acknowledges the history of work undertaken by the former chair of the 
ANZCDRT, Ms Gillian Calvert, New South Wales Commissioner for Children and Young People, and 
her commitment to preventing and reducing child deaths. 

However, New South Wales seems to have moved on this issue as well. I am aware that the recent Wood inquiry 
in New South Wales came to the conclusion that investigations into child deaths should be transferred from the 
Commissioner for Children and Young People to the Ombudsman. I note that here in WA we are also moving in 
that direction.  

In South Australia, the Child Death and Serious Injury Review Committee was established in February 2006 
under part 7C of the South Australian Children’s Protection Act 1993. I am not aware of any moves in the South 
Australian jurisdiction to move the responsibilities to the state Ombudsman.  

In WA, we have a Commissioner for Children and Young People. I am particularly interested to hear from the 
government the reasons why the commissioner was not seen to be the best agency for looking into the deaths of 
children. I guess this might be to do with the fact that the Commissioner for Children and Young People’s 
powers are limited in investigating individual cases. Those of us who were deeply embroiled in that particular 
debate—I am looking around the chamber at some members—remember that that was a critical point in limiting 
the powers of the Commissioner for Children and Young People to pursue individual cases, as well as her 
powers being more limited than the powers of the Ombudsman in obtaining data. However, I want the 
Parliamentary Commissioner Amendment Bill to guarantee that information will freely pass between the 
Ombudsman and the Commissioner for Children and Young People, especially in relation to findings of 
systemic issues. That is the subject of another amendment that I am proposing. As I understand it, the possibility 
of a memorandum of understanding was mentioned during debate in the other place. I understand that that 
memorandum of understanding is being developed and will be completed shortly. I would like the bill to set out 
clear rules in relation to information sharing. Under proposed section 19B(3)(c) of the bill, the Parliamentary 
Commissioner for Administrative Investigations is able to make recommendations to any department or 
authority about ways to prevent or reduce investigable deaths. The relationship to the Commissioner for Children 
and Young People needs to be clearly spelt out. I foreshadow an amendment in regard to disclosure of certain 
information.  

My next question was answered by way of information provided during a briefing that I attended this morning; 
that is, that the Commissioner for Children and Young People is not currently in the schedule to the act. As I 
understand it, it is also omitted in the bill. The bill should have included an amendment to schedule 1 to include 
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the Commissioner for Children and Young People. I understand that that is the amendment that the government 
will move. I am glad that that has been picked up because I was certainly going to mention it myself.  

My next concern is a general one about bodies such as the Ombudsman. My concern relates to the limited 
powers that the Ombudsman has in making recommendations and whether those recommendations are actually 
implemented. Although the Ombudsman has wide-ranging powers to obtain data and to compel the provision of 
evidence, at the conclusion of any investigation he can merely make recommendations. There are many 
examples in which a body such as the Ombudsman’s office has made recommendations and the government of 
the day has not seen fit to take up those recommendations. Whether or not a department actually follows the 
recommendations is a decision that is at the discretion of the relevant director general of the department. 
Sometimes the Ombudsman has been described as a toothless tiger in this regard. It is a concern that this 
important accountability agency does not have a real impact. Again, it is not that unusual. Similarly, 
recommendations from the Commissioner for Children and Young People to the Auditor General have the same 
limitations. We would ultimately like to see this matter addressed and that there be a way of ensuring greater 
compliance with recommendations. I simply raise that matter in the context of this debate. I am not quite sure 
how that tension can be resolved, but it needs to be put on the record that a committee’s recommendations often 
languish. An example of that, which has a lot of bearing on this area of debate on the bill, is the number of 
recommendations that flowed from the Royal Commission into Aboriginal Deaths in Custody. Unfortunately, a 
parallel can be drawn because we are talking about Indigenous children whose deaths were investigated. The 
Royal Commission into Aboriginal Deaths in Custody dealt extensively with the death of Indigenous Australians 
in the judicial system. The majority of those recommendations have not been fully implemented. Maybe the Law 
Reform Commission could take up this matter at some point. It could review how important bodies such as the 
Ombudsman and the Auditor General do their work, make their recommendations and, ultimately, how many of 
the recommendations are not followed through. 

I would like the minister to provide more details about how the new functions that we would be conferring on 
the Ombudsman link with the coroner and the coroner’s work. Obviously, the coroner has a role in investigating 
the sudden death of a child. It is not clear to me whether this bill makes any changes to that interaction. I also 
note that when this bill passes, assuming it is passed, the Child Death Review Committee will be abolished and 
its affairs and documents will, under proposed section 19B(2), be transferred to the Ombudsman. The Child 
Death Review Committee was made up of five members, including, as far as I understand, community 
representatives. This is possibly the first bill that reflects the Premier’s intention to either remove or review a 
number of boards. The Advisory Council on the Prevention of Deaths of Children and Young People looked at 
not only children in care, but all children. It examined different systems for reviewing the deaths of infants, 
children and young people in order to make recommendations to the government on what would be an effective, 
sustainable and relevant response in the Western Australian context. That particular board has a number of 
functions. The council was established upon recommendations made by the Gordon inquiry in 2002. I 
understand that the role of this council is being undertaken under contract through the Telethon Institute for 
Child Health Research. Given the lack of resources and the lack of a legislative requirement to perform these 
duties, I am concerned that such an important role will be abolished. I hope that the state budget will provide 
some continuous funding for this function. I am not sure whether the Parliamentary Commissioner Amendment 
Bill 2009 will affect the operation of that board. I would like the minister to clarify that the role previously 
performed by the Advisory Council on the Prevention of Deaths of Children and Young People will continue, 
and in what way this role links with the functions of the Ombudsman. 

Finally, I refer to a 2000 report by Jill Cameron and Associates on the development of a child death register, 
prepared for the Western Australian Child Protection Council. I ask the minister to please comment on whether 
such a register will be established, or continued, under this new scheme, and what the Ombudsman’s role is in 
the process. 

With those comments, the Greens (WA) are happy to support the bill. We have some matters that we will pursue 
during the committee stage, and hopefully a couple of amendments might appear on a supplementary notice 
paper at some point. 

HON ROBYN McSWEENEY (South West — Minister for Child Protection) [8.45 pm]: I thank members 
for their contributions to the second reading debate on the Parliamentary Commissioner Amendment Bill 2009. I 
understand that a briefing was given earlier today.  

I have read the reports of the Child Death Review Committee since 2003. In that time, well over 400 children 
known to the Department for Child Protection died during the term of the former Labor government. Not all of 
them died through neglect. Some died in car accidents; some drowned; but any death of a child is extremely sad. 
I have four children and I could not imagine living through the death of one of my children.  
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A large number of these children died in horrific circumstances. Baby Sturt was just one of those little children 
who died. She was very young—under six months of age—and she was caked in dirt when she died. She was not 
sighted by departmental staff when her parents had gone in to obtain financial assistance. It was found that there 
was a great deal wrong with the way the department had acted in her case. 

Hon Sue Ellery mentioned Andrew Anstey. I was driving past Pinjarra when that little boy was being put into the 
ambulance, and it had a very profound effect on me. On the drive up to Perth, I was listening to the reports on 
the radio, and to actually pass the spot just as he was being put into the ambulance was extremely sad. 

The Child Death Review Committee was established in 2003 to particularly provide quality assurance 
mechanisms for cases in which a child known to the department had died. The committee reviews each notable 
child death, whether or not the child’s family is known to the department. Once the report of the review is 
finalised, it is provided to the director general and minister, and the committee submits an annual report to the 
minister, who tables it in Parliament.  

During 2006, the Child Death Review Committee raised three concerns: the first was a lack of resources to 
enable it to undertake reviews in a timely matter; and the second was the limitation of a file-based review 
process. In relation to the first issue, agreement was reached with the department to enable a committee to be 
supported by two staff—one full time and one part time—and a panel of contract reviewers. On the second issue, 
the Ford review understood that in-principle agreement had been reached to enable the Child Death Review 
Panel to interview departmental staff involved in cases under review. Before that agreement was reached, the 
Child Death Review Committee could only review case files; it could not actually interview anybody. The third 
issued raised from the review concerned the independence of the Child Death Review Committee and its 
inability to investigate or comment on the role of other agencies in cases of children known to several 
government departments. 

The child death review process is an important one, and every time a report was published, it highlighted the 
same issues. Some would change, but in the main they remained the same. It is not as though we do not know 
that these children come from dysfunctional families; they have a history of being dysfunctional. Something like 
68 per cent are on drugs, and 85 per cent come from violent homes. Every year it is recorded that this happens. 
Before the committee goes over to the Ombudsman’s office, I take this opportunity to thank Dr Denzil McCotter, 
who was the committee chair; Professor Steve Allsop, a committee member; Ms Rosemary Cant, a committee 
member; Mr Michael Doyle, a committee member; and Ms Jocelyn Jones, a committee member. I believe they 
did a terrific job in the circumstances. They had few resources, and they were always operating with a backlog, 
always trying to catch up. In the end, I think contract workers came in to help them do the reports. 

Hon Sue Ellery mentioned the Wood inquiry in New South Wales. Our department in Western Australia is a 
little different. New South Wales has 6.5 million people; Western Australia has two million people. Our 
population is probably equivalent to that in South Australia. South Australia has had mandatory reporting since 
1969. When I was in South Australia earlier this year, I found that half the people liked mandatory reporting and 
half of them did not. However, it has been in operation there for a very long time. I would rather go on the South 
Australian situation than on the New South Wales situation. The New South Wales Department of Community 
Services has horrific problems. Some of the recommendations that Justice Wood put forward are already in place 
in Western Australia. Some of that is a credit to the former minister, Hon Sue Ellery. She well knows that we 
have a different system from that in New South Wales. 

I have placed on the record in this house before that I am in no hurry to bring in mandatory reporting for neglect 
and for physical and psychological abuse. It will be done some time in this term of government, but it will be 
done very carefully, and I am taking note of the research. I guess, because I have children and I have worked as a 
welfare worker on the ground, I can see that neglect is a huge, huge issue in Western Australia, as it is all around 
Australia. That is why more children are being placed into care for neglect than for anything else. Parents do not 
know how to be parents. I am all for early intervention. As a minister, I am trying to do my best, and I will 
continue to try to do my best. I believe that trying to do my best is to put the Parliamentary Commissioner 
Amendment Bill through this house. I believe that the correct way to go forward is to put the Child Death 
Review Committee in the Ombudsman’s office. He has far more wide-ranging powers than the committee ever 
had. I know that Hon Giz Watson has some questions, as does Hon Sue Ellery. I look forward to answering those 
questions in committee. 

Question put and passed. 

Bill read a second time.  

Committee 
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The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Robyn McSweeney (Minister for 
Child Protection) in charge of the bill. 

Clause 1: Short title — 

Hon SUE ELLERY: I flagged in my comments on the second reading speech that I wanted to ask a couple of 
questions. We advanced this matter in the briefing that the Parliamentary Commissioner for Administrative 
Investigations provided us with today but I am interested in having it on the record. I am speaking of the 
resources that will enable the office of the parliamentary commissioner to conduct these functions. My 
understanding was that the resources were to be transferred between the Department for Child Protection and the 
Office of the Ombudsman. If that is the case, I would like it shown on the record. Also, is the commissioner 
satisfied with the resources that he has to carry out the functions?  

Hon ROBYN McSWEENEY: The resources will be transferred from the Department for Child Protection to 
the Ombudsman’s office. They amount to $836 000. The Ombudsman is satisfied with the resources. The budget 
process has just started transferring the resources across.  

Hon SUE ELLERY: Can the minister provide the committee with information about what the $800 000-odd 
will be spent on in the main? Part of the reason for transferring the function and part of the discussions that 
occurred fairly early on related to economies of scale to a certain extent because the commissioner’s office 
already has certain basic investigative units in place. What will that additional money enable the commissioner 
to do? Obviously, it will perhaps be used to employ some more investigators. That is the kind of information that 
I am looking for.  

Hon ROBYN McSWEENEY: The money will be spent on seven full-time equivalents, including an Indigenous 
liaison officer to handle a range of complex investigations that the Child Death Review Committee carried out. 
There will be a greater range through other agencies. In a nutshell, that is what the money will be used for.  

Hon SUE ELLERY: During the second reading debate I referred to the tension that existed from time to time 
between the Child Death Review Committee and the Department for Community Development—now the 
Department for Child Protection. That tension erupted from time to time in reports; this was not necessarily in 
the reports to Parliament, although I think there was something in there, but particularly in the reports to the 
minister. From time to time one could tell that there were points of conflict. To a certain extent that is inevitable 
in the nature of the function, and one would hope there would continue to be a degree of critical analysis, and, 
human beings being human beings, that can cause some degree of discomfort. I am interested in whether the 
commissioner has considered how relationships might be managed to ensure that the tension does not mean that 
information is perhaps not provided in the way that it should be. I am interested in what mechanisms the 
commissioner might put in place to address that kind of tension. I preface my remarks by saying that to a certain 
extent that has to continue because it is the nature of the job; however, at various points in the past it was not a 
healthy tension.  

Hon ROBYN McSWEENEY: As the member stated, no department likes criticism, and certainly there are 
sensitivities with the Department for Child Protection. The relationship at present is somewhat hypothetical 
because we do not know how it will go, but it will be evidence-based and there will be a critical analysis. A 
memorandum of understanding will be drawn up, and the Ombudsman and director general will make quarterly 
reports, and senior officers will be involved in that process. Hopefully, that will operate smoothly.  

Hon Sue Ellery: I think that it will be useful to have recorded in the reports to Parliament how that relationship 
proceeds. Hopefully, that is something the commissioner might take on board. 

Hon ROBYN McSWEENEY: I thank the Leader of the Opposition. 

Hon KEN TRAVERS: The minister advised the Leader of the Opposition that the $860 000 had already started 
to be transferred from the Department for Child Protection across to the office of the Parliamentary 
Commissioner for Administrative Investigations. Is the minister able to tell the chamber how much will be 
transferred this year, and will that be done under the transfer section of the Treasurer’s Advance Authorisation 
Act or by some other mechanism?  

Hon ROBYN McSWEENEY: There are different pools of money: $351 000 has been transferred from the 
Department for Child Protection that housed the Child Death Review Committee; $150 000 is from the Ford 
report and the additional government money makes up the difference. The transfer is dependent on this bill 
because it would not have been appropriate to put the money forward, although it is in the budget estimates but 
the rest of the money will not be transferred until the bill — 

Hon Ken Travers: If this bill is given royal assent, will it happen this year and, therefore, will that become a 
transfer under the Treasurer’s advance bill? 
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Hon ROBYN McSWEENEY: Some of it has been transferred already. It is expected that on 1 July in the 
2009-10 budget all of it will be transferred.  

Hon Ken Travers: What part is being transferred over now? 

Hon ROBYN McSWEENEY: The amount of $198 000 is being transferred for capital funding. The $350 000 
has not been transferred, but we expect that by 1 July in the 2009-10 budget, after this bill has been proclaimed, 
that transfer will take place. The $198 000 is for capital funding for the set up in the Ombudsman’s office.  

Clause put and passed.  

Clauses 2 to 4 put and passed.  

Clause 5: Section 4 amended — 

Hon GIZ WATSON: I am not sure whether clause 5 or 6 is the relevant clause under which to ask the question I 
raised in my contribution to the second reading debate; that is, clarification of this amendment which, in effect, 
will allow staff to include people who are contracted. My first question is: is it correct to say that, although this 
bill is primarily about the jurisdiction of child death review functions, the definition of “staff” will be amended 
to make it any staff employed by the parliamentary commissioner and not just those employed in relation to 
child death review functions?  

Hon ROBYN McSWEENEY: Yes, I believe that is a correct assumption. 

Hon GIZ WATSON: The reason I have placed an amendment on the supplementary notice paper is that I have a 
concern about the broader implications of making a universal amendment to the definition of “staff” to allow the 
parliamentary commissioner to employ people on contract. Clause 6 states — 

The Commissioner may engage persons under contracts for services to provide professional, technical 
or other assistance for the purpose of enabling the functions of the Commissioner properly to be carried 
out.  

That is a pretty broad reform. As I said during the second reading debate, some of the powers that are given to 
the parliamentary commissioner equate to the powers of a royal commission. I have a residual concern about the 
transfer of these powers to people who are contractors rather than public servants. I note that the explanatory 
memorandum states at page 3 that it is intended that these people, like other staff, will be bound by the secrecy 
provisions but also have the protections provided by the Parliamentary Commissioner Act. That is appropriate. 
However, I still have a concern about whether these contractors will be bound by the provisions of the Public 
Sector Management Act. 

Hon SUE ELLERY: If I may, I want to raise a question on that same point so that rather than having to respond 
twice, the minister may be able to get the advice and answer both our questions at the same time. It would be 
helpful to me, in determining whether the Labor Party will support the amendments on the supplementary notice 
paper, to understand what professional, technical and other expert staff the Child Death Review Committee uses 
now, and what professional, technical and other expert staff the parliamentary commissioner’s office envisages 
using. The reason I ask for that explanation is that it is my understanding that the Child Death Review 
Committee contracted out some of its investigative work because it did not have a team of investigators. 
However, the parliamentary commissioner’s office does have investigative staff. We have also heard that it will 
be given an additional seven full-time equivalents for the purpose of conducting its investigations. The 
commissioner has indicated that it is his intention, as part of the additional FTE that will be allocated to his 
office, to employ an Aboriginal liaison officer. In the briefing this morning we were advised that the 
parliamentary commissioner’s office might want to employ a person who, for example, has a relationship with a 
particular Aboriginal community. Although I can accept that from time to time the commissioner might want to 
employ such a person, I am trying to think of what other professional or technical staff the parliamentary 
commissioner’s office might need to engage by way of contract that it does not already have.  

Hon ROBYN McSWEENEY: We acknowledge there are seven full-time equivalents, so they will obviously be 
the first port of call. We will use social workers with child death experience. Perhaps some of the CDRC 
contractors could be used, because obviously they were used during the member’s term in government, so they 
would be experienced. We would have someone with a medical background. As I have said, we have one 
Indigenous liaison officer.  

Hon Sue Ellery: I would imagine that when you are putting together that additional FTE team member you 
would look for people with particular skills that are needed to do this work. You would look perhaps to engage 
some of the people who have been engaged by the CDRC or look to engage people with a social worker 
background or perhaps a background in humanities or whatever, and you would look to add them to your pool of 
permanent FTEs. I am trying to see whether there is an example of what, in addition to that, you do not already 
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have and you will not already get with your extra FTE that you think you might need to contract from time to 
time. 

Hon ROBYN McSWEENEY: I guess it is a bit like when the Child Death Review Committee members were 
brought together. They were brought together for their experience. Sometimes we need to go outside of that 
experience, as the member found when in government when she had to employ contractors because of a backlog. 
The member would have found those contractors to have particular experience as well, because the FTEs could 
not do the job fast enough. There are times when we have to look outside the square and find other people to do 
that job. I have just been informed that we will be inheriting a backlog from the CDRC. There has been a 
backlog since 2003, and there was a significant backlog in 2006-07.  

Hon GIZ WATSON: I am still waiting for an answer to my question. 

Hon Robyn McSweeney: I am sorry. 

Hon Sue Ellery: I thought we might get two for the price of one. 

Hon GIZ WATSON: We might get one and a half for the price of three. I am sure the minister is about to 
answer the question on public sector management obligations. I have a further question, but I will let her deal 
with that one first. 

Hon ROBYN McSWEENEY: I apologise. Hon Sue Ellery is sitting in my direct line of sight, so I answered her 
question first. 

Hon Giz Watson: It is not a problem. 

Hon ROBYN McSWEENEY: All the staff in the Ombudsman’s office are exempt from part 3 of the Public 
Sector Management Act, but they must comply with the code of conduct and the other codes that go with being a 
public officer. It does not exempt them from the code of conduct.  

Hon GIZ WATSON: I guess my question is: are the people who are engaged on a contract exactly covered by 
the same obligations and protections as though they were employed directly by the Ombudsman’s office? 

Hon ROBYN McSWEENEY: Yes, they are exempt. Therefore, the same conditions apply to them; they are 
considered as staff and they are exempt, but they have to adhere to the code of conduct, and they are exempt 
from part 3 of the Public Sector Management Act, too. 

Hon GIZ WATSON: I think I can understand what is meant by professional and technical purposes; what is 
envisaged for “other assistance”? I guess that is probably just a general catch-all but it seems to me that, again, 
we can go back to the point that some of the powers that the commissioner has by virtue of the act are significant 
powers. What exactly is being envisaged by that “other assistance” for the purpose of enabling the functions of 
the commissioner to properly be carried out? 

Hon ROBYN McSWEENEY: I suppose I cannot predict everything that will come up, but one would be a 
specialist data analyst; therefore, somebody who would be brought in to do the data analysis would be one such 
case. 

Hon Giz Watson: Would that not be covered under technical assistance? 

Hon ROBYN McSWEENEY: Trends analysis certainly would, and in the Child Death Review Committee’s 
reports members can see the trends. As I have said before, 86 per cent or some such figure of those children who 
have died came from a domestic violence background. Therefore, one of the persons providing other assistance 
would be, as I said, the data analyst. 

Hon GIZ WATSON: I have a further question in relation to the cost. Is there an additional cost to employ or 
engage these people under contracts for service? I understand that a degree of flexibility is needed if there are 
different levels of workload. However, if it is anything like, say, nursing, nurses on a standard contract are paid a 
certain amount but if they are brought in on an as-needs basis, they are actually paid more. Is there a constant 
implication for the parliamentary commissioner’s budget in this regard, and can we get some idea what that 
would be? 

Hon ROBYN McSWEENEY: It is within budget. It is, obviously, more expensive to use contract workers, but 
I think it is looking to use the staff that it has and then look to outside contractors only if it has to. 

Clause put and passed. 

Clause 6: Section 9 amended — 

Hon GIZ WATSON: Mr Chairman, I think I probably took some liberties when I was debating clause 5 in that I 
have included my comments on clause 6, as well. I do not have any further questions on clause 6. 
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Clause put and passed. 

Clauses 7 and 8 put and passed.  

Clause 9: Schedule 1 replaced — 

Hon ROBYN McSWEENEY: I move — 

Page 6, after line 6 and after the item relating to the Auditor General Act 2006 — To insert —  

Commissioner for 
Children and Young 
People Act 2006 

Commissioner for Children and Young People to 
the extent of the Commissioner’s functions other 
than that of chief employee under the Public Sector 
Management Act 1994. 

Hon GIZ WATSON: I support the amendment, but I would like a clarification as to why the exemption is 
limited to the extent of the commissioner’s functions other than that of a chief employee under the Public Sector 
Management Act 1994. What exactly does that mean? Looking at the other acts listed in this schedule—that is, 
departments and authorities and the extent to which this legislation does not apply—I do not see another one, 
apart from the Public Sector Management Act and the Commissioner for Public Sector Standards, that has a 
similar provision relating to functions under the Public Sector Management Act 1994. Can the minister explain 
what that actually does? 

Hon ROBYN McSWEENEY: Just like the Auditor General, the Electoral Commissioner and the Commissioner 
for Public Sector Standards, as the honourable member said, consistent with those officers, the Commissioner for 
Children and Young People is exempt from the Ombudsman’s jurisdiction to the extent that she is exercising her 
commissioner functions, but she is not exempt to the extent that she is performing administrative functions. The 
reason we want this amendment is that it was just an oversight when the bill was drafted. The Commissioner for 
Children and Young People has a place in schedule 1. 

Hon GIZ WATSON: Given that there was not a lot of explanation about the need to include this amendment, 
would it be useful for the committee to have spelt out exactly what the inclusion of the Commissioner for 
Children and Young People into the schedule does? It might clarify my thinking about what we are doing here.  

Hon ROBYN McSWEENEY: Schedule 1 concerns entities and the extent to which this act does not apply. It 
exempts the Parliamentary Commissioner for Administrative Investigations from investigating the 
Commissioner for Children and Young People and other such entities as I understand it. I can read further if the 
member wishes. 

Hon SUE ELLERY: I need to have this clarified for my own purposes, and it might assist other members as 
well. My understanding of the reason for schedule 1 is that it ensures that parliamentary oversight bodies do not 
investigate other parliamentary oversight bodies to the extent of their parliamentary oversight. They are able to 
investigate certain administrative functions that the Commissioner for Children and Young People carries out, 
such as employing people and running her office et cetera. There might be components of those parts of her 
functions that the parliamentary commissioner can investigate, but those parts of her functions that go to her 
powers to conduct investigations of matters relating to children and young people are exempt from investigation 
by the parliamentary commissioner. Can the minister tell me whether that is correct? 

Hon ROBYN McSWEENEY: I thank the former minister; she is entirely correct. 

Hon GIZ WATSON: I thank the Leader of the Opposition for her assistance in explaining that. Given that that 
is the purpose of the amendment, the Greens (WA) are very happy to support it. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 10 put and passed. 

New clause 7A — 

Hon GIZ WATSON: I move — 

Page 3, after line 9 — To insert — 

7A. Section 11 amended 

After section 11(1) insert: 

(1A) A delegation may not be made to persons engaged under Section 9(2B). 

Proposed new clause 7A seeks to address the concerns I have raised about the full powers available to the 
parliamentary commissioner being delegated to contractors. I have attempted, through the proposed new 
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clause—I understand that it is technically correct—to allow certain powers, the more administrative functions, to 
be delegated, but not the powers that members would equate with a royal commission, such as powers of 
investigation that require evidence to be provided. The proposed new clause will amend section 11 and insert — 

(1A) A delegation may not be made to persons engaged under Section 9(2B). 

That is obviously section 9(2B) of the existing act. I ask members to consider this new clause, particularly in the 
light of the broad nature of the amendment in this bill; that is, it relates to not only matters dealing with 
children’s deaths but also all the investigations that the Ombudsman might carry out. It is appropriate to limit 
this delegation to certain functions, but not all the commissioner’s functions. I am interested to hear the 
minister’s response. Even if the committee is not prepared to accept this amendment, I would like it understood, 
as I understand it from the briefing this morning, that the intention of this bill is not to delegate those full powers 
to contractors. It certainly is something that I am concerned about and I am sure it is something that the general 
public would be concerned about. 

If the committee is not willing to accept this new clause, at the very least I would like an assurance, even though 
it might be couched in broad terms, that the intention of the legislation is to contract out quite restricted chunks 
of work and not the investigative work. Frankly, the bill should have been drafted to say that. It has not been. 
Therefore, I seek that this new clause will reflect what I understand is the government’s intention for the review 
of child deaths; that is, to delegate certain powers to experts and particular consultants, but not generally to 
delegate investigative powers. That is the point I am trying to make. I think this new clause would fix it. Maybe 
the minister would respond to that point.  

Hon ROBYN McSWEENEY: The government does not agree to this new clause because it would mean that 
the Ombudsman could not delegate some of his powers to any contractors. I give the committee an assurance 
that royal commission powers would not be given to contractors. The Ombudsman is prepared to write a letter to 
that effect.  

Hon GIZ WATSON: I put it to the minister that I am not wrong in my analysis that this bill gives those powers, 
and whether they are taken up is discretionary. That is my point. Technically, does this bill allow the capacity for 
the full powers of the parliamentary commissioner to be delegated to a contractor—yes or no?  

Hon ROBYN McSWEENEY: The Ombudsman would delegate those powers under strict supervision to 
persons with seniority and expertise. The member is right—the bill does allow for that, but the Ombudsman 
certainly would not give those powers to somebody at a lower level. He would look at seniority and expertise. I 
repeat that if the member is worried about it, the commissioner will write a letter stating that he would not give 
away those powers to somebody at a lower level. 

Hon SUE ELLERY: I am pleased with the undertaking that the minister has been able to give us on behalf of 
the parliamentary commissioner about putting something in writing about how those delegations might be 
exercised. On the basis of that undertaking, I am not of a mood to support the amendment. However, I do want 
one aspect included in that written undertaking. The minister might be able to make some comments on this.  

The example we were given about the nature of some of the work that might be subject to this contracting was of 
certain communities for whom it would be useful, for the purposes of the investigation, to have somebody with 
local knowledge of the particular dynamics and the people of that community. Somebody who has particular 
connection to that community might be contracted and would act as an icebreaker or facilitator to ensure that the 
investigation was carried out successfully. Without casting aspersions on the people who might be contracted to 
do that work, unless there is pretty strict supervision and parameters on the extent of those people’s ability to 
speak on behalf of the commissioner, we would be putting at risk the potential for people—unknowingly and 
certainly not seeking to manipulate or to do anything deliberately—to overstep the mark. In every community 
there is politics; in some communities there is a lot of politics. Somebody might be engaged to do this kind of 
work, which is important work, but with the best will in the world that person might overstep the mark. Hon Giz 
Watson was right that the parliamentary commissioner has the powers of a royal commission. To delegate those 
powers would be an extraordinary thing for the parliamentary commissioner to do. My understanding, from the 
briefing he provided us this morning, is that it is not his intention to delegate those powers at all. Nevertheless, 
unless pretty strong parameters and monitoring and accountability provisions are put in place to ensure that those 
delegations are not assumed by some people who might be engaged for the contract work, it is possible that 
people will be given the wrong impression and that somebody engaged to undertake contract work on behalf of 
the parliamentary commissioner—who has the powers of a royal commission—might by accident or otherwise 
seek to overstep the mark. I therefore ask that the undertaking, which the commissioner said he would be 
prepared to provide in writing, set out how he envisages the oversight of the exercise of that delegation would be 
conducted. 
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Hon NORMAN MOORE: I might make a small contribution while the minister is contemplating the comments 
made. Section 11 of the Parliamentary Commissioner Act 1971 relates to the delegation of functions. 
Section 11(1) is not being amended by this bill at all; therefore, section 11(1) remains as it is with no change as a 
result of this bill. Section 11(1), on the delegation of the functions of the commissioner, states — 

In so far as he is authorised so to do by Rules of Parliament made under this Act, — 

The rules have been made and are gazetted. I do not have a copy of them with me, but it would be worth having 
a look at them — 

or a resolution of both Houses of Parliament the Commissioner may, either generally or as otherwise 
provided by the instrument of delegation, by writing signed by him delegate to the Deputy 
Commissioner or any member of the Commissioner’s staff the performance of any of the functions of 
the Commissioner under this Act other than the power to delegate under this section or to make any 
report or recommendation under this Act. 

It is pretty clear what can and cannot be done in terms of delegation. The delegation powers relate to the rules of 
Parliament, by a resolution of both houses. That is not being changed by this bill. This bill provides an additional 
capacity for the commissioner to engage staff on a contract basis, but the rules of delegation have not changed. I 
think that therefore makes the amendment unnecessary. If it was part of this bill to change the delegation powers 
or capacity, we might look at something like this amendment. One of the problems with an amendment such as 
the one moved, which is an amendment to the parent act as opposed to the bill itself—but in this case I am 
advised consequential upon and within the scope of the bill, and I do not know an argument that it is 
unnecessary—is that I think we need to accept the fact that the rules of delegation have not been changed under 
section 11(1), (2), (3), (4), (5), (6) and (7) of the act. I do not think there is any fear about that. He is entitled to 
delegate to persons under this proposal—a deputy commissioner or a member of the commissioner’s staff. None 
of that changes. I do not think the moved amendment is necessary. Again, if the bill was in fact amending section 
11, we may have an argument to pursue, but it does not change the powers of delegation or the processes that the 
Ombudsman has to go through to delegate his authority. I would argue that it is an unnecessary amendment.  

Hon ROBYN McSWEENEY: The Ombudsman obviously will use due diligence and the contract will be set 
out. As Hon Norman Moore has gone through the act, it does not change anything and makes the amendment 
invalid. I say again that we will not support the amendment.  

Hon Sue Ellery: Will the minister commit to her undertaking that the oversight will be done in any event? The 
minister does not have to give me a written undertaking; I just want to get an undertaking.  

Hon ROBYN McSWEENEY: The Ombudsman was just going through the delegation. He has an internal 
policy for that delegation. I have said previously that the Ombudsman will give an undertaking that he will not 
give away his royal commission powers.  

Hon Sue Ellery: And how he will oversight the delegation of those powers that he gives—that would be helpful.  

Hon ROBYN McSWEENEY: We will set that out in writing.  

Hon GIZ WATSON: I concede that I am probably not going to win this argument. I wish to respond to the 
Leader of the House: yes, section 11 of the act deals with delegation of functions of the commissioner but it does 
not deal with delegations to private contractors. My amendment would make it clear that a delegation of 
functions does not apply to private contractors. That is what I am attempting to make clear by my proposed 
amendment. I do not have a problem with delegation of functions when they are applied to people who are 
employed by the commissioner; it is when they are applied to contractors.  

Hon Norman Moore: We have not changed the rules of Parliament and we have not changed the delegation of 
authority, to whom it can be delegated and under what conditions. 

Hon GIZ WATSON: I will leave this argument. Suffice to say if the intention of this amendment to the 
Parliamentary Commissioner Act was to allow the capacity for delegation of some, but not all, functions, it 
should say that. It does not say that. I have accepted that the best I might be able to achieve out of this is a 
commitment from the minister, on behalf of the parliamentary commissioner, that there will be a written 
statement making that clear. The Leader of the Opposition has expressed this point and we are clear that we will 
receive some something in writing. I request that that information be tabled in the house at a suitable time in the 
future when we have completed the passage of the bill. Perhaps the minister can indicate whether that would be 
an appropriate way of providing the written information that we are seeking.  

Hon ROBYN McSWEENEY: We will be happy to table that information in the house. 
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New clause put and negatived.  

New clause 8A — 

Hon GIZ WATSON: I move — 

Page 5, after line 13 — To insert —  

8A. Section 22B amended 

In section 22B insert: 

(e) is disclosed to a person who is —  

(i) the Commissioner for Children and Young People; or 

(ii) a member of the staff of the Commissioner for Children 
and Young People authorised for the purposes of this 
subparagraph by the Commissioner, 

and concerns a matter that is relevant to the death of a child. 

This is a new clause to amend section 22B, “Disclosure of certain information”. The amendment to the schedule 
that we have dealt with makes it clear that the parliamentary commissioner cannot investigate other than the 
administrative functions of the Commissioner for Children and Young People. This new clause seeks to expand 
the current categories of authorities that can have access to certain information that is in the custody of the 
parliamentary commissioner. As it stands, section 22B includes disclosure to the Inspector of Custodial Services 
or an authorised member of the inspector’s staff, the Director of Public Prosecutions, the Corruption and Crime 
Commission and the Parliamentary Inspector of the Corruption and Crime Commission. Certain information can 
be disclosed to those authorities. This amendment seeks to add to that list the Commissioner for Children and 
Young People. This new clause is about sharing information the other way. Section 22B states, in part — 

A person who is the Commissioner, the Deputy Commissioner or a member of the Commissioner’s 
staff authorised for the purposes of this section by the Commissioner or the Deputy Commissioner may 
disclose information obtained by the Commissioner, the Deputy Commissioner or a member of the 
Commissioner’s staff in the course of, or for the purpose of, an investigation under this Act …  

That information can be disclosed to the Inspector of Custodial Services, the Director of Public Prosecutions, the 
Corruption and Crime Commission or the Parliamentary Inspector of the CCC. I can envisage that it will be 
appropriate to disclose that information to the Commissioner for Children and Young People because these 
matters deal with the deaths of children. I understand that this new clause has been recommended and supported 
by the Commissioner for Children and Young People herself and also by Professor Fiona Stanley, who has done 
an enormous amount of work in this area. This new clause will not affect the bill as it has been drafted and it 
would be an appropriate amendment to allow the disclosure of that information in certain circumstances.  

Hon ROBYN McSWEENEY: The government will not be supporting this amendment; it feels it is 
unnecessary. There is no reason why the Ombudsman cannot share information with the Commissioner for 
Children and Young People now, because section 22(2) of part 3 of the Commissioner for Children and Young 
People Act 2006 states — 

The Commissioner may ask a government agency or service provider to disclose to the Commissioner 
relevant information. 

Section 22(3) states — 

A government agency or service provider, or an officer or employee of a government agency or service 
provider, must disclose relevant information in response to a request under subsection (2) unless such 
disclosure contravenes a prescribed written enactment relating to secrecy or confidentiality. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


